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1.
THE TRIBUNAL DE LAS AGUAS

The land surrounding the city of Valencia is fertile, divided into small holdings and the farming is intensive.  The land produces two or three crops a year.  One 17th Century observer described Valencia as follows:

“… the most beautiful garden in the world.  Pomegranate, orange and lemon trees formed the borders of its roads.  The loveliest and clearest waters in the world serve it in the form of canals…..”
.


Water is vital to intensive farming in such a hot climate. There is a sophisticated irrigation system which draws water from the river Turia and by a series of canals and smaller channels distributes it down to the last field. The system is so intricate, efficient and so essential to the vitality of crops that it has been compared to the distribution of blood throughout the human body
 .

Everyone shares the water equally by opening and shutting of small sluice gates in their own turn (“el turno”), in good times and in bad. But you must take your turn – if you miss it you must wait till the next time.   You cannot waste water either.  The result is land which is fertile, well watered, and intensely productive.  

People are sharing a vital resource .  There are sophisticated rules for its use.   There is bound to be conflict and there is a conflict resolution system.    The system is ancient and successful and it is called “El Tribunal de las Aguas”.  
2.
THE TRIBUNAL DE LAS AGUAS


It is possible that there could have been such a Tribunal in Roman Times when the city of Valencia was founded.  But the present Tribunal has its origin in the times of the Cordoba Caliphate.  When in 1238, King Jaime the first, conquered the city of Valencia he confirmed the already existing Tribunal which has continued to this day. 

The Tribunal meets every Thursday in the door of the Apostles outside Valencia cathedral.  Proceedings start at 12 o’clock.
 

There are eight canals and the users of each canal are entitled to elect one member of the Tribunal.  The qualifications for membership are ownership of land irrigated by the canals and also that the candidate actually continues to work the land. 


The characteristics of the court have been identified as follows:


 (1) Concentration: all the necessary information is available before the Tribunal to permit it to settle the matter without delay. The case can be dealt with then and there.
(2) Oral nature: proceedings are entirely oral from accusation to sentence. There is no precedent system and only a very short note of the decision is made.

(3) Speed:   The Tribunal meets once a week.  Matters can only be postponed for at most 21 days and only because of a failure to appear by the accused.
(4)  No cost:  The members of the Tribunal do not receive a salary or expenses.  The accused only pays the amount of travelling expenses of the warden of the court or a court bailiff.  Any fine imposed is not properly a procedural expense.


I had the honour of visiting the Tribunal de las Aguas in November 2008
.  I spoke to the Tribunal members after the proceedings.  Unfortunately there was no case before the Tribunal on the day of my visit.  I spoke afterwards to some members of the Tribunal and discovered that an informal mediation process was also deployed in the resolution of disputes.  Parties in conflict might, on occasion, meet prior to the hearing, and with a member of the Tribunal, in an attempt to resolve their disputes.  


The system provided for by the Tribunal de las Aguas exists in various forms throughout Spain and also in South America.  It has prompted the formation of the International Association for Water Law which is formally recognised by the United Nations as a NGO consultancy body.


For the farmers of Valencia water must be more important than money.  They have created and perpetuated a system of conflict resolution which exists outside the court system.  It is run by the entrepreneurs themselves.  They know the people that they are dealing with and they know the situations where conflict can occur.  It is surely highly significant that one of the qualifications is actual working knowledge of the land itself.  This system that they have created has saved time and money and business and other relationships for centuries and I hope will continue to do so.  It has preserved the water, and guarded against waste, and preserved the agriculture of Valencia, and the livelihoods of those who depend on it.  It is the most ancient of all the European systems of justice and it is a model for those who wonder about the effectiveness of alternative dispute resolution.  

The Tribunal is a model of alternative dispute resolution and it is also, by the way, a model for political economists.  The concept of the “tragedy of the commons” expresses the degradation of the environment to be expected when many people use the same resource in common.  Costs are externalised –everyone grazes the commons and nobody fertilizes or nurtures it - waste and destruction occurs.  The Tribunal is a most significant model for method of water conservation which provides that this common property remains of use for all and there are implications here for other common resources such as sea fisheries.
’


The Tribunal is an example of ADR – more arbitration than mediation – but with mediation deployed .   Its significance for us is that it is a system which is built by and for the people engaged in the business of farming and it works.  The Tribunal  saves time , money, and business relationships and has being doing it for centuries.
5.

ALTERNATIVE DISPUTE RESOLUTION IN IRELAND.


Éanna Hickey in “Irish Law and Lawyers in Modern Folk Tradition” gives a very clear picture of alternatives to court.  He cites Cotterrell, Sociology of Law, in explaining that life is not all about dispute and when disputes occur they are often resolved without the assistance of the Courts
 

Éanna Hickey makes reference to a wide variety of alternative dispute resolution which existed in Ireland some of it was commendable, some of it less so.  One such procedure which seems commendable but was undoubtedly subject to abuse was the procedure known as: moladh beirte (“advice of two” ). In a trespass case, for example, the owner of damaged crops would go to the owner of offending animals and inform him of what had  happened.  They would then go and inspect the damage.  A final assessment of the amount of compensation required is then left to two neighbours one chosen by each party.  Whatever they decided was binding on both parties
.

He quotes the following endorsement of the moladh beirte procedure in Irish and translates it
:


“And its much great damage was fixed quietly and kindly with the “moladh beirte”, and if the same case had gone before the law, who knows where it would stop with expense, trouble and bad feelings between neighbours, trouble that would not easily be resolved – (Irish Folklore Commission M. Vol.41p 211).”
6.
MEDIATION IN OTHER CULTURES

Mediation has long and varied history in almost all cultures of the world.  It is found in Jewish, Christian, Islamic, Hindu, Buddhist, Confucian and many indigenous cultures.  They have all had extensive and effective traditions of mediation practice.

7.
MEDIATION IS NOT NEW

It seems very clear therefore that Mediation is not something which is new, or new–age or in some way fashionable and “alternative”.  I think that mediation is deeply rooted in the human experience and proof of that is its prevalence in all cultures.  The question should not be whether mediation saves time, money and relationships but rather why we have come to accept, without any question, the assumption that the courtroom is the only place for the resolution of disputes when it is quite obvious that the adversarial system of the courtroom can often cause serious delay, is costly, and often entirely destructive of relationships.  


The adversarial system in certain cases clearly has clear advantages.  In other cases it is clearly inappropriate.
 Some glimpse of what might have occurred is again to be found in Éanna Hickey’s book where he quotes a study by Desmond McCabe “Magistrates, Peasants, and the Petty Session Courts: Mayo 1823 – 1850”.

McCabe found that the magistrates were ironically guided by a prejudice that the Court was not the most fitting place to settle peasant disputes.  However the Government thought otherwise:


“At a time when the Government was declaredly trying to wean the peasantry away from the private resolution of conflict, and stamp out the “compromise” or out-of-court settlement, magistrates of petty sessions seem to have regarded civil or criminal justice as needful only when a problem became absolutely irretrievable by all other means. It seems to have been their instinct that the Tribunal of the Court did not cement social relationships as it ought.  In fact for this reason many cases were dismissed from the petty sessions”
. (my emphasis)
The elimination of alternative dispute resolution systems, was probably part of a growing centralising and authoritarian approach adopted by Governments everywhere.  It might be that the trend towards mediation that we now see arises consequently as a result of the prevalence of less authoritarian ideas, the recognition of the dangers of authoritarianism, and a whole range of reasons such as, the development of psychology and greater understanding of the causes of conflict. 
8.

MEDIATION TO-DAY IN PRACTICE

The Bar’s role in mediation generally arises after litigation has started and when the parties are near, or at the door, of the court or sometimes after they have even crossed the threshold.  We are involved late.  A significant amount of costs have already been incurred.

Earlier mediation would be better in most but not in all cases.  Undoubtedly there are reasons for not mediating until, in some instances, a proper discovery process for example has been completed.
The way of encouraging earlier mediation is to rely on old teachings.  We should do more teaching of the basic ethics of the legal profession.  The interest of the client comes first and certainly before our interests.  Therefore the question: “is mediation good for the client?” should be considered at the earliest possible stage.  The earliest possible stage means at preliminary consultations, and from then on in the course of the litigation process the question should be repeated as circumstances change.  At the preliminary opinion stage therefore, at pleading stage, at proof stage and so on the question “is mediation good for the client” ought to be asked.  
The issue as to the appropriateness of mediation in many cases is not addressed and there is an unquestioned assumption that litigation is the only way of resolving the dispute.  It is the unquestioning of this assumption that creates the difficulties.


Clients of course can also help themselves by asking at every stage in the litigation whether mediation has been considered.

9.
THE TYPES OF CLAIMS NOW COMING BEFORE THE COURTS FOR MEDIATION


Many forms of disputes are appropriate to mediation and land disputes, commercial disputes, and family disputes are now being mediated.  There is a strong likelihood of success where the parties have a relationship which might have to persist into the future.  The incentive to preserve a future relationship is a strong indication for successful mediation.

10. COMMERCIAL MEDIATION

Commercial mediation involves in many cases a somewhat different dynamic to mediation in other cases.  Large sums of money are often involved.  If there is a future relationship to be preserved then that, for the reasons I have given, is likely to promote success.  If however the parties have decided that there is no prospect of a future relationship then the commercial mediation is a process where the parties who put to-gether a commercial transaction work to-gether to disentangle it.   

There is the incentive in this situation is to see that costs both legal costs and the costs of the particular organisation are minimised, to avoid the waste of energy that litigation involves, to avoid the delay in decisions which ought to be made quickly, and sometimes considerations of privacy are important – mediation is a private process.  
11. ATTITUTES TO MEDIATION

Attitudes to mediation are changing.  I think it is accepted now that this is an orthodox not an unorthodox method of resolving conflict.  It fits the spirit of the times which are less authoritarian and more encouraging of people to make their own decisions.  There is a slow change of attitude to mediation and an increased enthusiasm for it.


Like every new field of activity the more success that is achieved the more likelihood of further success.  The process could be encouraged by greater dialogue and by greater education in the law schools, at the schools of professional bodies the Incorporated Law Society and the King’s Inns, and in business schools.  We could create understanding about the process of mediation.  
12. IN CONCLUSION

We speak of mediation as if it were something new when, in fact, it is an ancient process.    We speak of mediation as if it is something to be learned when, in fact, it is ingrained in us, and merely needs to be remembered.
We argue whether it saves time, money and business relationships when plain commonsense tells us that indeed it does. 
We assume , without questioning , that the entrepreneurial skills which made business relationships cannot be deployed to fix those relationships when they go wrong.  We assume that conflict is always destructive and never creative. 
The adversarial system of litigation is sometimes like war.   In 1968 Robert Kennedy spoke against the Vietnam war and quoted Tacitus who said of Rome: “They made a desert and called it peace”

The small farmers of Valencia make a garden in the desert.  Their energy like the water, flows freely and in the right direction.   We can learn from them.
Turlough O’Donnell
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� Cardinal de Retz “Memorias: Viaje Por Espana” 1654 as quoted in “El Tribunal de las Aguas” published by the Ajuntament de Valencia – the “Ajuntament pamphlet”.


� “So marvellously take the water for irrigation down to the last field, just as the interminable system of arteries and veins distributes and collects the invigorating sap of the blood all through the human body” per Don  Vincente Giner Boira as quoted in the Ajuntament pamphlet.


� These are signs of the Tribunals Islamic origins. Adherents of Islam were not permitted inside the Cathedral – although proceedings may have been held inside when the Cathedral was a Mosque.  Thursday was the Muslim Sabbath and 12 noon marked the change of the day.


� These are the qualities identified by Professor Vincente Fairén Guillém and referred to at p34 of the Ajuntament pamphlet.


� In the company of Don Francisco Real Cuenca (leader of the Valencian Bar).


� See “governing the Commons by Eleanor Ostrom Cambridge University Press”


� “The lawyer…. is concerned primarily with the legal resolution of disputes.  Yet, over large areas of social life governed by law, disputes rarely occur and when they do they are often settled without recourse to institutionalised means of decision…..  The character of social life is such that State law is often an irrelevance in the real structure of social controls upon which order and harmony depend”.


� See Irish Law and Lawyers in Modern Folk Tradition Éanna Hickey at p160.


� See Christopher Moore “The Mediation Process” 2nd edition at p20.


� McCabe cited in Irish Law and Lawyers in Modern Folk Tradition by Éanna Hickey page p.154.
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