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Irish Commercial Mediation Association and the McCarthy Report

McCarthy Report recommends mediation for public sector disputes

The Report of the Special Group on Public Service Numbers and Expenditure Programmes (the “McCarthy Report”), which was published in July 2009, recommended that "in order to eliminate the unnecessary legal cost burden arising from litigation”, legal disputes between State bodies should be resolved by mediation or arbitration.  The Report said that any State body which wishes to resolve a legal dispute with another should be required to inform the relevant Minister, who would then be responsible for “mediating a solution or arranging for other forms of independent mediation”.
The ICMA welcomes the McCarthy Report’s recognition of the cost-effectiveness of mediation as a means of resolving disputes.  This confirms the ICMA’s own research which found that mediation was by far the preferred choice of those surveyed, outstripping by a large margin other methods such as litigation, arbitration and conciliation.  The survey showed that the principal reason why survey participants preferred mediation was its cost-effectiveness, with other advantages such as time-saving, preservation of relationships, control by the parties and confidentiality also being cited.  The survey results are summarised in the following slide presentation:ICMA Survey 2009 
However, the ICMA also notes the references to “mediation or arbitration” in the McCarthy Report and is concerned that this may reflect some confusion between these two fundamentally different methods of resolving disputes.  (The fundamental difference between them is that, in arbitration, the arbitrator decides the terms on which the dispute should be settled, whereas in mediation it is the parties who agree their own solution in a process facilitated by a mediator.)  The ICMA has written to the Department of Finance, which commissioned the McCarthy Report, to draw its attention to the research undertaken by the ICMA showing that mediation is by far the most cost-effective method of resolving disputes and also to clarify the distinction between mediation and other forms of dispute resolution, in particular, arbitration.
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