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Mediation/Arbitration Clause
cdiation is said to be widcly
accepted by rtorneys who
counsel cornpanies that en

gagc in internationri conmcrce and
the ourside counsel they retain to rep
rcsent drem in connection vith dis
putes.r Yet there appcars to be a vast
di f ference betwcen the number of
lanyers who rdvisc ciients concerning
the benefits of mediation and thosc
who actually mediate regularly. This
dispxrity could be due ir pan to chal-
lenges encrnnrered while negodaring
an agrcenrenr to trediate. Thc chal-
tcnging issIe negot iarors face is
whether ro rrgree to ncdiatc before or
after a dispure erises.

This article discr:sses a new chr.rse
developed by thc Inrernurioml Cen-
(re ror ulspure KEsoru!ror l  ( tLUtu
drnt $Mkcs it Fossible for partics t0
agree to nr€diare displtes At thc same
timc dlat chey ugree to rrbitrate. The
ncw clause is not tle sArnc:rs the con-
vcntional 'ttep" clause that is negoti-
atcd at dre time of d dcnl. In the con-
vcrtioral clause, the par.ties agree to
use one or role dispure r€sol tion
processes to resolve disputes that
could rrisc out of, or in conncction
wifi, the transrcrioD.'lhe tenn "stcp"
Deans tnat one process mtst lre conl-
pleted bcfore the ne* one bcgins.
Earl ier steps cr l l  for one or nore
non-binding processes (e.g., medir-
tion or negotirtion) with the last srep
being r binding process (e.g., rrbitn-
tior). 'l he binding process is tsed
orly if eartier stcps fail to prodrce r
voluntrry seftrement.

Some practitirners like a two-stcp
clause with mediation as the first step
and arbillation as the second. O$ers
preler to have three steps, with rego-
tiation by the parties' coryonte exec-
utives as dre firsr stcp, follo$.ed by
mcdiat ion, and then arhi trat ion i f

To ma-{inize dre effectiveness of a
step clause, it is necessary to prcvcnt
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one prrty lrom delaying a step to prc-
ve[t the ne]rt srep frorn occurring.' l  he l ( lDR's srandard stcp clause
docs this by calling lbr mcdiarion ro
be complered withi 60 days of ser-
vicc ofthe denrand for rncdiation

In the cv€Dt of urry controversy or
claim arising out of or rclatirrg ro
this contracc, or a brcach chereof,
the Farlies hereto dgre€ firsr !o try
and setde thc dispure by medi,.r-
t ion, {dmidistcrcd by the Inter-
nationul Centrc fbr Dispure Reso-
lut ion undcr i rs TDternAtional
Mediation Rulcs. Tf sertlemcnt is
not rerchcd lv i thir  60 days aft€r
service of a written demdDd for
mcdiation, any unresolved coDtro-
vcrsy or cluinr ar is ing out o{ or
rclatjng to this contract shlll be
licttled by trbitration in accordrnce
with the lnternational Arbitrqtion
Rules of the Inte ational C€n$c
for Dispute Rcsrrlution.

But some prNctiti.Ders sayir is per-
ilous to wait that long to sran arbitra-
tion, while others contend drat rnedi-
ation is better held after the arbitr.a-
rion process hrs begu. Some practi
tioners oppose tinre limits altogether.,

Therc are also practitioners who
preler to have, plain arbi trat ion
clause, leaving the pxrties to decide
whcther to mediatc after a disputc
adscs.r \ 4i1e this som(ls plausible in
thcory in practice it is not always that
easy. Lxperience shows drat therc are
many hindrances ro reaching al l

agreement to mediate (or agreeing on
anydnng e1sc, f<,r that rnalter) rkcr r
disp(te adses. Often the partics arc so
entrenched in their  posi t iors thar
contemplating an amicable resolution
seems completely out of thc question
to them. Eqrnlly Ns oftcn, neither side
wants to be the first to agree to rnedi-
atc, believing that to do so would sig-
nal $.e*ness.a In addition, it can bc
dif f icul t  to achieve r post-disputc
lnediddon a{ irecment with A pxrry
th:rt hes not mediated before became
it hAs no rcason to have confidcnce in
thc plocess, Odler convcnicnt exc$es
flot to €nter into a mediation agree-
mcrt af ier r  dispute has ar isen in-
clude differences in thc paties' cul-
ture, langurge rnd lcgal systerns.

The Solution-A Concurrent
Clause

To rcnrove some of thc impedi-
nrents to reaching rn AgrccnrenE to
medirte,  f ie tCDR devcloped the
"c{)ncurren( arbi trat ion/nredint ion
cl,,lusc." Tlis clause provides for lredi-
dtion to "start" automatically after the
denraud for arbitration is filed. This
means tlat tlc prrdes need not rcach I
s€parate nrediar ior agrecment,
Moreovcr, the simr taneity ofthe con-
crrrent xrbitntion/ lrlediation clause
rernovcs the Deed to dccide when to
lnediate. Whi le thc parr ies are
involved in selecting thc arbitrrror(s)
and participatin{i in preJrearing arli-
tration conlircnccs, they can, if thcy
wish, also selcct 6eir mediator$) and
decide on thc best tiure ro schedule
theb mediation. If dre p.rrtics do not
wish to select the medirtor at this
tinc, they can do so latcr.

Parties wiro havc arbitrated with
the TCDR alrcrdy kDow that thc
Centre is Leen to encourage all who
are contractually obligated to arbi-
trate to try to mediate rhe dispute
first. Thc reason is thar ncdiation
works. Eighty percent of the TCDR
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c. . rses th i t  use medir t ion cone to I
tutl or partial resolutjon. In the cascs
thet do nor settle drrirg medirtnn,
the parties soinetirncs rlccide to use
the medir tor \  scniccs lxref  on.  l ,or
example, thc mcdixtof might help the
prr t les st fuctufe x set t lenrenr  pNf-
nrcnt lficr ir,rnsnrission of dre arbi-

Tlre concL,rrent clause js urnluc in
th l l  i l  a l lous thc prr t rcs to agree to
medirte bcli,rc r disNte rrises. ehd-
mtin{.. the need lo negoti..rtc I scBratc
ncdjrtjof 'rereement Nt r htcr tiuc or
to .rddres dre trnLirrg of thc mcrlirrion
r is  i  l is  thc. r r l ) i  adoD. This n,e: rns
tlut dre rlcdiati<rr process does not
sb* down thc rfbi|r(ion process but
prirccds rn r paullel tr.rcl.

' l le  
concrr re l t  c lLrusc g ivcs ihe

p i f t  i e s  e n o n r o u s  f l c x i l , i l i t y .  l l l e v
coul t l  decrc lc  to r r rcd l r te i r  I  d i l lerenr
loc l t i ( r1 i r (nn t l rc  r  r i rmt ion,  r l ld  t i r
b<,1<1 n,cr l i r t ion s 'hencvcr  thc l  l ,c l icvc
it iroulrl be nrost prodLrctivc, ,rs l,ng
rs i l  i r  p f i ( ,  to  thc issu,rncc o l  tho

Shoul l  thc f r r rL ics scr t lc  c lur i ru thc
c(mf l  r rcnr  nrcr l i . t ion,  thc concurrcnr
clrlusc rrllo\1,s the ilrbitfrl ifil)uDlrl fr)
iDcorporr te the p, . t f r ics '  sct i lc f rcnt  in
in . r \ iNrd pursurDr n)  Ar t ic le  .19( l )  o i '
the tCDR hrcrnr t ionr l  Arb i r f r r ion

The trt€di|tion/ArbibatioD Con-
current Cl.ruse

Thc concurrent  chusc providcs,rs

Ar i 'cootro!ers i  or  c l ! im js i f  g
out of or rclrring to ihis contr.ct,
o l  the i r rcach t l rereof .  shr11 bc
detcrniincd lw rrbitntion rtlminis-
tercd l)r the Tfternitionrl (lcnrrc

for  Dispr te Resolut ion i r  accor
dince $ith its Inrcrnrrional ,\rbr-
t r i t ion Rulcs.  Once rhe d€mrnd
lor arbitmridr is inlriated, thc p!r-
tics ,qree to .ttempi to scttle xnl.
controlersr or clNim lisirg out oi'
o . .e l . , r t inq to th ls  contrect ,  or  a
b r e . r c h  t h e r c o f  L l  m e d j e t j o n ,
;rdninistcrcd l)y rhe lnremrtioml
( lcr t r t  for  Disprr te Resolut ion

undcr its Tnternational Mcdiation
Rutes. Medirtion will proceed con-
c'l1rcnth {ith xrbiirrrion md \hall
not be r  condit ion precedenr to
rnr st|gc ofthe xrbitra(ion proccss.

tsecluse t\is clause pror.ides dnt thc
p tics agree to begin to mcclirtc orce
the arbitmtion his l,cen iniri ed. drere
is n., nccd f(,r eidrer pN rLl to seprrrtuh
rcquest the rredirtion t.) strrt.

Alternative Concurrent Clause
The I(IDR ilv) pfeprred rn ilrrr-

nltnc rcrsion of dre rUedirtnri/Arbi
oitjon Concurrcnt Clause for pfities
who clo not r ' , f t  the medirt ion n)
stxf t  ar. tonrrr icr l lv.  Thrs clause cr l ls
lor one plrtr n) rc(|rest th.irt the pr(!
ccss begln. Lhis givcs d1c prr i ies rhe
opt ion of forcgoinq medirt io|  i f  both
J)rr t ics l )c l ie le th. i t  i r  woulcl  nor bc
effect i re i l  resolvhg thci f  ( l isfute. l t
onlv trkcs ofc pNfF,, to strrt thc rrrc'
dir t ion. ' l  he cl . rusc is .rs I i , l lorvs:

An) contforersi  or c l l inr r f is ing
ou( r) f  or relr t ing trr  t l r is contr i rct ,
o r  t : h c  b l c , r c h  t h c r c o f .  s h u l l  b c
deLcnnincJ b1 rr l ) i r r l r r ion rrdmi is-
tcrccl  Ly thc l f rcf l r t lo l i l  ( l .nuc
f o r  l ) l s p l | t c  l t c s o l u t i o n  i D  i r c -
cordirrc.  !v idr i .s Infern.r ion. l
l r L i t r r r r i o n  R r l e s .  O n c c  t h e
demNnd f ,rr  rrbi | | , r r i (m is i f l r i r ted,
thc filrres iqree ro rtt.npt ao seG
.le xf! coirtrorcrsv or cl,rinr rflsinq
out of or rclrrinq to this contucr,
(n r  l ) rerch thereof l ) )  medi i t ion,
rdmnrjstcrcd l )y the InLernrr iorel
C c n r r e  f o r  l ) i s p u t e  R c s o l u t i o n
under its lntcrmtionrl \{edlrtion
Rulcs at rhe reqlest ofcithcr prrq.
Medlrt ion rnai '  prcceed concur.-
renr ly rvi th xrbi l rrr ion.nd sh!11
not be i  cordir ion prccct lert  ro
iny sitge of rhe xfbiifirrion proccs\.

Other Considcrations
Concur.ent 1lrbirr,rtion/mcdiarioD

clruses r|ise thc qucsrion of $,hethcr
Lrrbifrtors nav sene as nrediitors in
thc concurrent necliation (and nedir-
tors sen'e Ns afbitrators). The rnsler is
etncralh' '!o." 'lhe 

ICDR interds for
rhe pNrt ies to cDqi lge in seprr. . r tc

processes uith scp.rrltt n.utrrls. Ihus,
the lCDl{  pr tsurr t .  thr t  r rb i t rators
could not bc nerlirtor.rnJ tlrt media-
tors could not  be r fb i t r i l , , r \  in  t l is

l r . rn ' . \  r \press 1
.agree odreruise rhcr tulI Ji'ck)swe of
the r is ls  in 'o1 'cc l .  Thc r r r r ics coul . l
r lso rcruovc rnr  ( lou l ) rs .b,nr  th is  bt
inciudin!.. this erpress hreu.r!c

Absent  . rgreenrent  i , l  r l rc  prr t les,
no lnedrx()r rpt!)intc(l pu.nrint ft)
th is  r { r fccDcrt  sh i l l  sr re . i rs  !n
rrb i t rator  rnd no r r l , l t r r tor  shal l
serre ls  r  r reLi l r tor

Bccrusc i t  is  l ikc l \  r )  r . le  er i t ra
t i rnc rnd Inonci  to  rc ' , rhc d isrgrcc-
r l rcr l ts  hctuccr  rh.  p.n i .s  lhour  rhe
number of  r lb i t r r t r rs  . rnLl  r redi r tors.
the langurgc,) l  rhc\e I ' r )cc\ \cs,  i rnd
thc s l tus of  thr  t r l , l r r r r i , , f  in( l  nedi r -
t lon,  thc l ) r f t ic \  r r t  r rh is tL l  ro rdr l
c lLruscs ark l rc* i r ! .  rhcse issLrcs.  Hcre
*  r  n o n - e r h r r F r  \ u  l i \ r  , , 1  t ) 1 1 ^ i s i o n s
th ' i r  cor ld h!  r r l l r , l  t , ,  r r  corrcrr rent
r rb i tL . r t ion/rnei l i . r t i , ,n  L l r ruse

Nuntbcl  of  \eutr r ls
' l  

hc nLunbcr  o l  . r r l , i r r r t rn shr l l  Lc

' lhe 
nrnr l ) t r  i , r  , r rut i r r ( , f !  shrr l i  be

L rguge ofProceedinss
The l r r rgutrgc( i ) , ,1  rh. . f l ) i rmr io l l
shrll be-

Thc hngu,r {e(s)  o i  rht  r lcd i r r ion
shi |  bc

Loc.rtion of Proccedings
Thc pl . . 'cc ( , f r  nrr . , rrD shrl l  bc
(ciw and/or countrr r.
T h e  p l . r c e  o f  r n t J i r r i o n  s h r l l  b e
(cit\ xDd/or c(nnrnrI.

Conclusn'r
The inrefr  of  rhl i  . r rr ic l r  is not to

e\pourd on dre bentii\ otmediarion,
brt to providc th(tr. ilr.idr ir f.:tvof
of thc proccss ( irh i tool thrt llcili
t i tcs lhe use of medl,r ion br cl inr i
nrr i rs t [e need to r lar.c on l  r ine
l iDri t  or \ rhen to nrtJirrc.  ' lhe 

con-
cnrent clause also r11r\ rrtts rhe con-
cern th'rt r parn crn u\c rredi.toD xs
,L tactic to dehv'rrbilr,rtion.

. T h e  c o n c u r r e n r  c l r u s c  s h o u l d

!'
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emble partics to intemational transic
tions to benefit fron the ncdiation
process when they bccone embroilcd
in internrt ional btrshess disprtes,
regardlcss ofthe sagc ofthe disputc. r

Endnotcs
I  N ' l cd i r t ion ,  co fc i l i x t ion  dnd, r i c rb le

dispnte resohtjon re the sne processes tor

pu.pors of dris irti.,le.
I So e atronel: $!rrr, thrt Lhc integitl'

ofar drblhatio! rva nisht be ucaLcred if
thc prrtles bylrx$ fic Ndiatlon provisions
rnd go nrnkJi.tely t xrbnridon.

rP i r t ies  $ jsh ing  t .  h rvc  the  ICDR
idmi r is tc r  thc i .  med i t t ion  bu t  L1 .ve  no t
entered into x pre dispute modiatior rgree
rnentiindtcro fto i {L,hlssion igrccnelt
iftcr the di$lte xrns. Th€ ICDR\ sundrd

l\'ledi3rion SnL'trn$nrn Agrcunent provides:
'l'hc pdties herehy submit $e foll.{ing

dnpnte to fediation dmifistered b. drc

hxernxtionrL ftDtc for Disput R6oh

tion in dccordancc {ith its IterndtioniL

+ Tle ICDR otfc$ *try pfty nr its rrbi

trntion c.ses drc opportL,nitr_ to coDsder

Reccntly I was successful in mcating r posf-hearing
rward of attorneyk fecs that xrs issucd by an :rrbitmt()t
br.ed orr r  post-he.rrrrrg rrb r*or r i I 'h,rr t  gi t i r tg t"1
c t i e n r  a n . ' f l ) , ' f l U n i q  r "  l (  h e i l r d  o , , , 1 , t ' . * . e

-fl\is c^se, Applicatioti ( ht1x, |rc. x B./r[e (No 600
828/08, Sup. Ct., N.Y. Comty, N.LLJ, Nl)v. 6, 2008, at
28, co1. 1), shoul(l inrelest rcatlcrs ofJoln liellas'alticle,
"A Fair rnd lifficicnt lnternrtionll Arbimdon Proccss"
(Feb.-April 2004 D{f, which discussccl dre issue of dccid-
ing an a$itrddon wirhout ,n orrl hcrring, and Caroh'n
14. Chavc's letter to thc DRl (NJov 2004-Jan. 2005 D{}
rt p. 6'. rn s hich she "r,,tc, I rgre. that drrs rs rn opri'n
dnr rrbinrtr,rs sho.rlJ :lw,r1s cons J.r' T thrnl ir unlk< y
that a coultwould overrurn nn irbilration dccidcd widlout
an orAl hearing if all parties had consented in rdvaNe in
w ting to such n clccision." Ms. (lhdve wis dre ! )ittntol
whosc awrrd of attorney's fecs was vtcated ln nrycasc.

N.Y, Supreme Couft Justicc Chrrles Ramos vacatcd
dre awurd, concluding th^t the "rrbitrdtor hjled to cont_
ply with Section l0(a)(.1) of dre IA.A. IFeder|l Arbirla-
uon A(d in rhrr J ' (  rLl i r .ed to l ' . , r r  ru denre perr i r .nt
tnd nraterial to the issuc o{aaorney\ fees tltcr she per-
mitted [clainant] to suburit post-hearing evidcnce."

lhe coulr  rr ' r red r l '<rr  ur.  rner ir  in uu- ( 'Frenrion
r-h;r  rhe r- l . rpr, ' r  "h,rd . ,  t rcJi \oo' : , ior ' r tair*  r-  er i -
dentirry record bccrLrse she is a vocrl proponelt ofdeter-

ning rbitration without hol.Lng m oril heilring." The

court concluded, "[Tlhis rbiuatort action of reftsing

[petitione! bofi an orrl hearing c,r written opposroon or
dre issue of anomeyt fees is not strstdnrble, h ligit of
the fundanlcntal rights involvcd rnd $e AAA Rules
*hich reqrrrr .r l ,nn*,on. ol  n"tr((  dnd in otf" ,nrur)
to respond." Thc court therefdc 1ch "to the ,A-AA the
,tJ(sr ior or J*rFninF :  nr l r-rrRrr-  i r l ) i rnt  or rr , . rc \n '-
rivc to th€ rights of thc pArties and its o$n Rrles, ro finLrl-
11' hear and resolve the issuc of:lttorrgv's tccs "

A )itlrto md pades shoulclheed this dccision before
ernbraciDg tle prictice oftacking o11 legal tio nPplic?rtions
is rn addcrdurn to a proceedirg widro!( Providing A herr-
ing o| the fcc issLre-aD dl ru) tclnpdrg shortLrr th:rt if
hrndled inyropclly wovld bylass the dispute rcsolLrtion
prccess rnd rcsult in ArI unsusuinablc nrvud,

Brizrn D. Graiinuu
New York, NY

llgrcifinan@gdblaw coIn

Can l':tn C h t v e rell i es :

ln B^rtkc \ . Ifiyt" the unfurhrlg tgreeut ent nntttlt) el m
trlritlntian el $! uhich untle on awrl of attamrl'r.lca ta
th! pt'cNniling pnfiy mtuhtary, thu'eb lruemptinp tb! di^
crcttan arlhtariu heLl b ar trbihrtar ih r^pett ta th!
tuffd af attar e!'r tbc' ,uler A44 ruLs. Thcre uN n J,
ard huritrg. tn,l tbe tuttJ /t! r'eudered tt th! nn&aian 0f
tbe hutrbtg. IJnder tbase flrtt I hau no itut u\ JNtne
Ramos mnli hne nted n he litl.
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The DR7 welcomcs letters, eDail, comnentary, nevs
items ard .rrricles on all rspecs of dispute avoidance and
resolution. tditorial gudetines are available ftom the
editor,  Susan Zuckerman, Anrer ican Arbi trat ion
Association, 1633 Broadwry, New l'ork, NY 10019-
670f1, or cmail Zuckermms@rdr.org. Lcttcrs nav be
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